STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
VANESSA BROVWN,
Petitioner,
Case No. 01-3882

VS.

CAPI TAL Cl RCLE HOTEL COVPANY,
d/ b/ a SLEEP I NN

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was held before Daniel M Kil bride,
Adm ni strative Law Judge, Division of Adm nistrative Hearings,
on Septenber 4, 2002, in Olando, Florida. The follow ng
appear ances were entered:

APPEARANCES

For Petitioner: Tricia A Mdden, Esquire
Tricia A Madden, P.A
500 East Altanonte Drive, Suite 200
Al tanonte Springs, Florida 32701

For Respondent: Stephen F. Baker, Esquire
St ephen F. Baker, P.A
800 First Street South
W nter Haven, Florida 33880

STATEMENT OF THE | SSUE

Whet her Petitioner, Vanessa Brown, a nenber of a protected
cl ass, was denied rental of a roomat the hotel called the Sleep

| nn owned by Respondent, Capital G rcle Hotel Conpany, on or



about May 27, 2000, on the basis of her race (African-Anerican)
in violation of the Florida GCvil R ghts Act of 1992.

PRELI M NARY STATEMENT

Petitioner filed a Public Accommpdati ons Charge of
Di scrim nation based on race agai nst Respondent with the Florida
Comm ssi on on Human Rel ations (FCHR) on May 24, 2001, under the
Florida CGvil R ghts Act of 1992. Subsequently on
August 22, 2001, the FCHR issued a Determ nation: Cause,
finding that there was reasonabl e cause to believe that an
unl awf ul public accommobdati ons practice had occurred. On
Sept enber 25, 2001, Petitioner tinely filed a Petition for
Relief with the FCHR  This matter was referred by the FCHR to
the Division of Adm nistrative Hearings for formal hearing on
Cctober 31, 2001. Follow ng continuances jointly stipulated to
by Petitioner and Respondent in order to conplete discovery, a
formal hearing was held on Septenber 4, 2002.

At the hearing Petitioner testified on her own behal f, and
presented the testinmony of Frederich Mobley by video deposition
and transcript taken August 28, 2002, marked and entered into
evidence as Petitioner's Exhibit 1, and the testinony of
M tchell Janerson by video deposition and transcript taken
August 28, 2002, marked and entered into evidence as
Petitioner's Exhibit 2. Respondent presented the testinony of

Robert Bl and and the testinmony of Cheryl Dodd by video



deposition and transcript taken August 5, 2002, and entered into
evi dence as Respondent's Exhibit 1 and the video deposition and
transcript testinony of John C. Walters, taken August 5, 2002,
and marked as Respondent Exhibit 2. Respondent presented four
ot her exhibits, a conposite exhibit marked as Respondent's
Exhibit 3, a one-page letter dated August 27, 2001, marked as
Respondent's Exhibit 4, a copy of the Enpl oyee Handbook marked
as Respondent's Exhibit 5, and a copy of the Sleep Inn Franchise
Agreenment marked as Respondent's Exhibit 6, which were adnmtted
into evidence.

The hearing was recorded, but the transcript was not
ordered. The parties, by request of Petitioner and agreed to by
Respondent, were allowed 21 days to file proposed findings of
fact and conclusions of law. Each party filed their Proposed
Recommended Order on Septenber 30, 2002. Each party's proposa
has been carefully considered in rendering this Recomended
O der.

FI NDI NGS OF FACT

1. Petitioner is a nenber of a protected class (African-
Aneri can) .

2. Respondent was on May 27, 2000, and is the owner of the
Sleep Inn located in Tenple Terrace, Florida, which is a public

| odgi ng establ i shnent.



3. In the early norning hours of My 27, 2000, Petitioner
was deni ed accommodati ons at the Sleep Inn.

4. Cheryl Dodd was working as night auditor and desk clerk
for Respondent on May 26, 2000, and May 27, 2000. At
approximately 4:00 a.m, Petitioner entered the Sleep Inn with
Frederich Mobl ey (also African-Anerican) and asked to rent a
room Before Petitioner could conplete her request, Dodd told
Petitioner she was sold out. Dodd nade no effort to check the
Sl eep Inn conputer systemor reservation card systemto
determine if a roomwas avail abl e before i mmedi ately
i nterrupting Respondent and telling her that no room was
avai |l abl e and no room woul d be available until the next day in
t he afternoon.

5. Petitioner and Mobley | eft the | obby of the Sleep Inn
and returned to the parking lot. In the parking lot, Mtchel
Jamerson was wi pi ng down his car, because he could not sleep
Janmerson (an African-Anerican) struck up a conversation with
Mobl ey and Respondent. He asked the two of themif they had
been told there were no roons available. Janerson told them
that he was with a softball team and four of his team nenbers
had called to tell himthey had had car trouble, would not be
able to get to the notel that night, and that their roons would

not be needed.



6. About ten mnutes after Petitioner left the hotel | obby
wi th Mbl ey, a Caucasian nmale entered the hotel |obby and cane
back out. Janerson spoke to the gentleman, and he said he had
just rented a roomfor himand his wife for the night, without a
reservation. Janerson acconpani ed Petitioner and Mbl ey back
into the | obby. Petitioner asked Dodd why she coul d not have a
room when a room had just been rented to the Caucasi an nal e.
Dodd sai d she had given the Caucasian male a roomw th a cot.
Petitioner asked why she was not offered that room Dodd told
Petitioner that she did not think they would want a roomwi th a
cot and that there were no other roons available. Dodd told
Petitioner that she (Petitioner) could speak to the nanager the
next day, and gave her the card of John C Walters. The tine of
the end of Petitioner's second visit to the | obby was 4:10 a. m
on May 27, 2000.

7. At approximately 12:00 a.m, Janmerson had gone to the
front desk and told the desk clerk, Dodd, that three roons
reserved by his team woul d not be needed that night because his
t eam nenbers had had car trouble in WI dwood.

8. Janerson and his team (other than the four nentioned
above), including both African-Anericans and Caucasi ans, had
checked in at approximately 7:30 p.m on the evening of My 26,
2000. The roonms they were given were nmissing towels. During

the registration and when asking for towels, they believed they



were treated rudely. Jamerson stated that the clerk on duty at
12: 00 a.m mdnight and at 4:00 a.m on My 27, 2000, was the
sane person at the desk when he checked in with his team at
7:30 p.m on May 26, 2000.

9. Dodd testified that she cane on duty at 11:00 p.m that
night for an 11:00 p.m to 7:00 a.m shift. However, John C
Wal ters, the manager of the Sleep Inn, stated that Dodd often
hel ped out during shifts other than the 11:00 p.m to 7:00 a.m
shift. Neither Dodd nor Walters could identify who was on shift
at the hotel for the 3:00 p.m to 11:00 p.m shift that night.

10. Dodd, contrary to the testinony of Janerson,
Petitioner, and Mobl ey, said Petitioner cane into the hotel both
times wth two nen. Dodd also said that she had checked in two
sets of parents and two African-Anerican fermales into two roomns
at approximately 11:00 p.m or 12:00 a.m She stated that the
i ndi vidual s had reservati ons and were parents of nenbers of the
basebal | team Janerson stated that his teamwas the only team
in the hotel, that he knew the teans in the conpetition that
were to attend and that all the teans were conprised of adult
wonen. No parents of his team stayed at the hotel on May 26,
2000, or May 27, 2000. Dodd's testinony on this incident is not
credible.

11. Dodd testified that she was running the night audit at

the tine Petitioner and Mobley entered the hotel, and coul d not



check whether a room was available. Dodd admtted that she did
not meke that information known to Petitioner or Mbley. Dodd
testified that she had started running the audit sonetinme
between 1: 00 a.m and 2:00 a.m that night, as was her practice,
and that the audit took one to one and a half or two hours to
run. However, Walters testified that he was not there the night
of May 26, 2000, or May 27, 2000, but the audit took about

45 mi nut es.

12. Dodd testified that she had had a gentlenman call in to
cancel a room because he had had car trouble. She testified
that the gentleman had called approximately 30 to 45 m nutes
after Respondent and Mobley |left the | obby. She said she told
the gentleman that called that she would try to rent out the
room and if she could, she would not bill himeven though
according to policy she should. She then testified that the
Caucasi an male to whom she rented the room entered the | obby
approximately 15 mnutes later. Dodd testified that when she
had a reservation and the person called in to cancel after
6:00 p.m she would bill that client, but would rent out the
roomif possible. She said she could check people in and out
while the audit was running. This testinony is not credible.

13. Robert Bland testified that the policy of Respondent
was to bill the custonmer who had a reservation if they cancel ed

after 6:00 p.m and not to rent the roomout. The policy was



based on the fact that the custonmer was being billed for the
roomand had a right to have that room avail abl e for hinfher
whet her or not anyone el se appeared to ask for the room Bl and
presented a conposite exhibit of the driver's license
phot ographs of 14 African-Aneri cans who rented roons between
May 10, 2000, and May 28, 2000. Bland could not confirm whether
or not that was all the African-Americans who had rented roons
in the nonth of May or just all between the period of May 10,
2000, and May 28, 2000. Bland stated that all conmputer records
of the registrations and other records other than the driver's
I icense photos he presented for the period of May 2000 had been
destroyed on a hard di sk that had been danaged. O those
driver's licenses produced to denonstrate that the hotel did
provide roons to African- Anericans, seven of those driver's
i censes bel onged to nenbers of Janerson's baseball team who had
signed in on May 26, 2000, at 7:30 p.m after Dodd was on duty.
Janerson's team had nade reservations through one party by
t el ephone and no identification had been nade at the tine of the
reservations of their ethnic background.

14. Bland could not state who had accepted the
reservations of the African-Anericans identified by driver's
I i cense phot ographs who were not nenbers of Janerson's team

Bl and could not state that he knew that Dodd had ever rented a



roomto any African-Amrerican other than Jamerson's team nenbers,
who had arrived with prior reservations.

15. Bland stated that Dodd had been given a new enpl oyee
manual whi ch was devel oped after Bl and took over as Director of
Operations. This was sonetine after Dodd had actually started
work at the Sleep Inn. No training was given to Dodd or any
ot her enpl oyee on that manual. The manual states that no one
shoul d discrimnate on the basis of any categories of
discrimnation. No other information that was provided
i ndi cated that Bland could verify that Dodd had read the manual .
Dodd stated that she was provided an Enpl oyee Manual which
war ned agai nst discrimnating against mnorities, and she did
know fromworking in the hospitality industry that she should
not discrimnate.

16. Dodd further testified that no one at the Sleep Inn
asked her, suggested to her, or inplied to her that she should
give preferential treatnment to Caucasi ans over African-
Anericans. Dodd specifically testified that at the tine
Petitioner cane into the Sleep Inn, she was running the night
audit of the notel on the conputer and that to her know edge no
roons were available at that tinme. Dodd further testified that
early after Petitioner left the | obby, a room becane avail abl e,

that she was not aware Petitioner was waiting in the parking



lot, and that the next prospective guests to enter the notel
were a Caucasi an coupl e.

17. Walters testified that at the Sleep Inn, while he was
there he rented to anyone who could rent a room Hi s purpose
was to place "heads in beds."

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng, pursuant to Sections 120.569, 120.57(1), and
760.11(4), Florida Statutes.

19. Section 509.092, Florida Statutes, provides:

Publ i ¢ Lodgi ng establishnments and public
food service establishnments are private
enterprises, and the operator has the right
to refuse acconmodati ons or service to any
person who is objectionable or undesirable
to the operator, but such refusal may not be
based upon race, creed, color, sex, physical
disability, or national origin. A person
aggrieved by a violation of this section or
a violation of a rule adopted under this
section has a right of action pursuant to
Section 760. 11.

20. The court in LaRoche v. Denny's, Inc., 62 F. Supp. 2d

1375, 1382-1383 (S.D. Fla. 1999), a case dealing with racial
di scrimnation, set forth the analysis which should be used in
publ i ¢ accommobdati ons cases in Florida:
Under the MDonnell Dougl as framework, as
further elucidated in Texas Dept. of

Community Affairs v. Burdine, 450 U S. 248,
252-53, 101 S.C. 1089, 67 L.Ed.2d 207

10



(1981), and St. Mary's Honor Center v.

Hi cks, 509 U S. 502, 506, 113 S.Ct. 2742,
125 L. Ed. 2d 407 (1993), the Plaintiffs nust
prove by a preponderance of the evidence a
prima facie case of discrimnation.
Specifically, the Plaintiffs nmust prove
that: (1) they are nenbers of a protected
class; (2) they attenpted to contract for
services and to afford thensel ves the full
benefits and enjoynent of a public
accommodation; (3) they were denied the
right to contract for those services and,

t hus, were denied the full benefits or
enjoynment of a public accommobdation; and (4)
such services were available to simlarly
situat ed persons outside the protected cl ass
who received full benefits or enjoynent or
were treated better. United States v.
Lansdowne Swim Cl ub, 894 F.2d 83, 88 (3rd
Cr. 1990).

Once the Plaintiffs neet this burden, they
establish a presunption of intentional
discrimnation. Hicks, 509 U S at 506, 113
S.C. 2742. The effect of this presunption
shifts the burden to the Defendant to
produce evidence of a legitimte, non-
discrimnatory reason for the chall enged
action. 1d. at 506-507, 113 S. . 2742,
McDonnel | Dougl as, 411 U.S. at 802,

93 S. . 1817; Burdine, 450 U. S. at 254, 101
S.Ct. 1089. The Defendant's burden of
production is a light one. Batey v. Stone,
24 F.3d 1330, 1334 (11th Gir. 1994).

When a defendant neets its burden of
production, the presunption of
di scrim nation which the McDonnell Dougl as
framework creates, "drops fromthe case" and
"the factual inquiry proceeds to a new | evel
of specificity.” Burdine, 450 U S. at 255,
n. 10, 101 S.C. 1089. The burden then
shifts back to the Plaintiffs to denonstrate
that the Defendant's actions were not for
the proffered reason, but were, in fact,
notivated by race. Hicks, 509 U S at 507-
08, 113 S. Ct. 2742; Burdine, 450 U S at

11



253, 101 S.C. 1089. Plaintiffs nay prove
this fact either by neans of affirmative

evi dence that race played an inpermssible
role in M. Ibarra s action, or by show ng
that the proffered non-discrimnatory reason
does not nerit credence. [d. at 256, 101
S.Ct. 1089. The ultimte burden is on the
Plaintiffs to prove that they were the
victinms of intentional discrimnation.

21. Petitioner may nake a prinma facie show ng of housing

discrimnation sufficient to neet the first part of the three-

part MDonnel |l Dougl as burden of proof test by establishing that

she applied to rent an available unit which she was qualified to
rent, her application was rejected and, at the tine of such
rejection, she was a nenber of a protected class. Soules v.

United St ates Departnent of Housi ng and Urban Devel opnent,

967 F.2d 817, 822 (2d G r. 1992).

22. In the present case, Petitioner was a nenber of a
protected class, African-Anerican. She entered the |obby of the
Sleep Inn to rent a room Dodd imediately stated a room was
not avail able before Petitioner could conplete her request for a
room Approximately 15 mnutes later, a roomwas rented to a
Caucasian male. Petitioner was denied the full benefits or
enj oynent of a public accommodati on when she was denied the
right to contract for a room That service was nmade avail abl e
to asimlarly situated person, the Caucasian nale, who is
outside the protected class and who did receive the ful

benefits and enjoynent of the facilities. Petitioner has

12



established a prinma facie case of intentional discrimnmnation

based on race.

23. Respondent now has the burden of producing evidence of
a legitimate, non-discrimnatory reason for Dodd's denial of the
roomto Petitioner. Respondent has attenpted to provide
evi dence of a non-discrimnatory reason for the chall enged
action, by claimng that Petitioner was denied the room because
the audit was running and/or no room was avail abl e.

24. Respondent is responsible for the actions of its night
auditor, Dodd, who also acted as desk clerk. Dodd has testified
that she had handl ed roomreservations contrary to conpany
policy, which is in the Enpl oyee Manual and was testified to by
Bland. Bland and Walters testified they supervised all the work
at the facility. Therefore, they should have been or were aware
of Dodd's failure to follow policy in at |east one significant
area--double billing for the sane room Since they took no
action in this area to stop Dodd's double billing, there is
evi dence that they did not supervise her sufficiently to prevent
her fromviolating other conmpany policies, in this case
discrimnation. Further, the Enpl oyee Manual was devel oped
after Dodd was hired and there was not evidence presented that
she received any training on Respondent's non-di scrimnation

policy, or howto inplement it. Ferrill v. The Parker G oup

Inc., 168 F.3d 468, 473 (11th Gr. 1999).

13



25. Respondent's explanation is not sufficiently credible
when all the evidence is considered. Dodd clainms that she
denied the roomto Petitioner because she was running a night
audit and could not verify whether or not a roomwas avail abl e.
Dodd stated that she would have started the night audit, as it
was her practice, between 1:00 a.m and 2:00 a.m and that the
audit could run fromone to two hours. However, Valters
testified that the audit runs about 45 mnutes. Bland indicated
that the audit took a short tinme period. At the |ongest tine
frame given by Dodd to attenpt to explain her reason for denying
rental of the roomon the basis that the audit was not
conpl eted, the audit woul d have been finished nore likely than
not before Petitioner entered the hotel with Mbley at
3:45 a.m, at the earliest. |If the audit had still been
runni ng, Dodd certainly should have known that, at that |ate
time, the audit was practically finished and could have asked
Petitioner to wait a nonent while she checked the conputer
Dodd, by her own testinony and that of Petitioner and Mbl ey,
made absolutely no effort to check anything to see if a room was
avail able. She imedi ately denied a roomto Petitioner.

26. In addition, at the tine that Petitioner requested a
roomat the hotel, Dodd had personal know edge that three roons
wer e vacant that had previously been reserved. Dodd further

knew that she could check at |least to see if a room was

14



avai l able. Further, Dodd stated that it was her policy to rent
roons that had been cancel ed even if she had billed the original
custonmer wth the reservation for the room

27. Dodd's testinmony that she did not know that there were
any roons available for rent is contradicted by her own
testinmony, but even further by the testinony of other wtnesses.
Janmerson testified that he had told Dodd at 12:00 m dni ght that
three of the roonms that had been reserved for his team woul d not
be used because four people had had car trouble. Wlters
testinmony as to the length of tinme it takes to run the audit
woul d denmonstrate that the audit woul d have been conpl eted | ong
before the time that Petitioner entered the | obby at 3:45 a. m
or 4:00 a.m and certainly at the tine of 4:10 a.m when
Petitioner had returned to the hotel |obby. Dodd' s testinony
that the audit was still running at the tinme Petitioner entered
the | obby is not credible based on the tinme franes and the
testinony given by others.

28. Bland' s testinony on hotel policy for reservations and
Dodd's own testinony contradi ct each other on reservation
policy. Dodd's inplenmentation of it was contrary to hotel
policy and Bland's testinony. Dodd' s testinony on her actions
is also contradicted by Dodd and ot her representatives of
Respondent that their job is to acconmpdate custonmers. This

woul d certainly require nore than a hasty "no room' response at

15



4:00 a.m As with the reservation policy, Dodd did not always
foll ow policy.

29. The burden then shifts back to Petitioner to
denonstrate that Respondent's actions were not for the proffered
reason, but were in fact notivated by race. Petitioner may
prove this fact either by neans of affirmative evidence that
race played an inperm ssible role in Dodd's actions or by
showi ng that the proffered non-discrim natory reason does not
merit credence. In this matter, the evidence given by Dodd of
t he reason she denied a roomto Petitioner does not nerit
credence considering the testinony of all parties and the
evi dence presented.

30. Wiile a close question, in this case, there is
sufficient evidence to satisfy Petitioner's burden that
Respondent's enpl oyee's decision to deny a roomto Petitioner

was racially notivated. LaRoche v. Denny's Inc., supra at 1384.

31. Petitioner was a nmenber of a protected class and was
deni ed the use and enjoynent of the facilities. Petitioner has
testified that the event has left her enotionally affected from
the date of the incident to present tine, and that the acts by
Dodd on behal f of Respondent left her with continued
apprehensi on of discrimnatory treatnent, which she did not have
prior to May 27, 2000. Although Petitioner has not |ost incone

as a result of the actions of Respondent by its agent Dodd,

16



Petitioner had sought counseling on a few occasions but that the
counsel i ng had not proved effective, and she ceased the
counseling. Based on Petitioner's testinony, she is entitled to
$500 for affirmative relief fromthe effects of the practice.

No testinony was presented to refute Petitioner's testinony as
to the effect of the incident on her enotional and nental state.

LaRoche v. Denny's, Inc., supra at 1385. Section 760.11(7),

Florida Statutes, authorizes the presiding Adm nistrative Law
Judge to recommend affirmative relief fromthe effects of
unl awf ul discrimnation by a public |odging establishnent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat a final order be entered:

1. Finding that Respondent discrimnated agai nst
Petitioner based on her race (African-Anerican);

2. Awarding Petitioner $500 in conpensatory danmages;

3. Issuing a cease and desist order prohibiting Respondent
fromrepeating this practice in the future; and

4. A reasonable attorney's fee as part of the costs.

17



DONE AND ENTERED this 17th day of October, 2002, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 17th day of COctober, 2002.

COPI ES FURNI SHED

St ephen F. Baker, Esquire

St ephen F. Baker, P.A

800 First Street South
Wnter Haven, Florida 33880

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Tricia A. Madden, Esquire

Tricia A. Madden, P.A

500 East Altanonte Drive, Suite 200
Al tanonte Springs, Florida 32701

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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